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BEA Gives Notice of Upcoming Survey of 
Foreign Direct Investment in the United States 
On July 27, 2017, the U.S. Commerce Department’s Bureau of Economic Analysis (“BEA”) published a 
proposed rule to implement its BE-12 Benchmark Survey of Foreign Direct Investment in the United 
States.  BEA issues this mandatory survey every five years; this round will cover fiscal year 2017 data 
and will be due in mid-2018.  U.S. companies within its scope will be required to respond (regardless of 
whether they are individually contacted by BEA) and provide certain financial and operating data and 
information on their foreign ownership.  Like other BEA cross-border investment surveys, the BE-12 may 
cover foreign private equity funds with U.S. portfolio companies and other U.S. entities with foreign 
general partners, managing members, or controlling shareholders.  Given the broad scope of the potential 
respondent universe, U.S. and foreign asset managers and companies should take note of the upcoming 
survey and begin to evaluate the scope of their potential reporting obligations. 

The BE-12 Survey and Reporting Requirements 

The BE-12 survey gathers comprehensive information on U.S. businesses with foreign ownership in order 
to evaluate the magnitude and impact of foreign direct investment in the United States.  Responses will 
be required from any U.S. business in which a foreign person owned or controlled, directly or indirectly, at 
least 10% of the voting interest at the end of the U.S. business’ 2017 fiscal year.  BEA considers 100% of 
the voting interest in a limited partnership to be held by its general partner (and the same for a managing 
member of an LLC), unless the LP/LLC agreement specifies otherwise.  There are several types of BE-12 
forms, and each reporting company must select the appropriate form. 

BE-12A:  Report for a majority-owned U.S. business with total assets, sales or gross 
operating revenues, or net income greater than $300 million (positive or negative).  A 
U.S. business is "majority-owned" if the combined direct and/or indirect voting ownership 
interests of all foreign parents exceeds 50%. 

BE-12B:  Report for 1) a majority-owned U.S. business with total assets, sales or gross 
operating revenues, or net income greater than $60 million and less than $300 million 
(positive or negative), and 2) a minority-owned U.S. business with total assets, sales or 
gross operating revenues, or net income greater than $60 million (positive or negative).  

BE-12C:  Report for a U.S. business with total assets, sales or gross operating revenues, 
and net income less than or equal to $60 million (positive or negative).  

https://www.gpo.gov/fdsys/pkg/FR-2017-07-27/pdf/2017-15695.pdf
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BE-12 Claim for Not Filing:  A brief exemption report for companies that are specifically 
contacted by BEA, but do not meet the reporting criteria. 

BEA’s proposed rule states that the BE-12, like other BEA surveys, will implement its recent reporting 
change for private funds. As we have previously reported, under this policy, inbound investments by 
foreign persons in U.S. private funds will not have to be reported to the BEA if the foreign parent does not 
own 10% or more of the voting interest in any U.S. operating companies indirectly through the U.S. 
private fund.  BEA is also making certain change to the form itself since the last time it was issued in 
2013. 

Responses to the BE-12 survey will be due by May 31, 2018 (or by June 30, 2018 for reporters using 
BEA’s eFile system), although BEA has liberally granted extension for major survey responses in the 
past. BEA will accept public comments on the proposed rule until September 25, 2017.  We anticipate 
that BEA will issue a final rule late in 2017 and formally set forth reporting requirements that are 
substantively similar to those in the proposed rule.  BEA will likely release the actual survey form at the 
end of 2017 or early in 2018, although for reference purposes, the previous version of the BE-12 survey 
(which will differ somewhat from the upcoming version) can be found on BEA’s website at 
https://bea.gov/surveys/respondent_be12_be15.htm. 

Conclusion 

The scope of the BE-12 survey is quite broad and will likely require responses from many entities that 
conduct cross-border investment.  Fund managers in particular should assess whether they meet the 
reporting requirements based on U.S. portfolio companies and other entities owned by foreign-domiciled 
funds.  Although the report is due next year and cannot be completed until fiscal year 2017 is complete, 
companies can begin identifying their foreign-owned U.S. affiliates in order to scope out potential 
reporting obligations. 

If you have any questions regarding the BE-12 survey or are interested in submitting comments to the 
proposed rule, please reach out to the contacts listed below. 

* * * 

Author: 

Michael T. Gershberg 

This alert is not intended to provide legal advice, and no legal or business decision should be based on its 
content. If you have any questions about the contents of this alert, please call your regular Fried Frank 
contact or the attorneys listed below: 

Contacts:  

Washington, D.C 

Michael T. Gershberg +1.202.639.7085 michael.gershberg@friedfrank.com 

London 

Dr. Tobias Caspary +44.20.7972.9618 tobias.caspary@friedfrank.com  

http://www.friedfrank.com/siteFiles/Publications/FINALv2%20-%2010-24-2016%20-%20ITT%20Alert%20-%20BEA%20Amends%20Foreign%20Investment%20Reporting%20Requirements%20for%20Private%20Funds.pdf
https://bea.gov/surveys/respondent_be12_be15.htm
http://www.friedfrank.com/index.cfm?pageID=42&itemID=1583
mailto:michael.gershberg@friedfrank.com
http://www.friedfrank.com/index.cfm?pageID=42&itemID=1160&more=1
mailto:tobias.caspary@friedfrank.com
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A Delaware Limited Liability Partnership  

Fried Frank International Trade and Investment Alert™ is published by the International Trade and Investment Practice Group of  
Fried, Frank, Harris, Shriver & Jacobson LLP. 

Fried Frank International Trade and Investment Alert™ is provided free of charge to subscribers. If you would like to subscribe to this E-mail 
service, please send an E-mail message to CRMTeam@friedfrank.com and include your name, title, organization or company, mail address, 
telephone and fax numbers, and E-mail address. 

To unsubscribe from all Fried Frank E-mail Alerts and electronic mailings, send a blank E-mail to unsubscribe@friedfrank.com. 

Fried Frank’s International Trade and Investment Group regularly represents clients in international 
mergers and acquisitions, joint ventures, principal investments, and sensitive corporate investigations, 
particularly in relation to matters that implicate the U.S. government's regulation of international business 
activities, such as the Committee on Foreign Investment in the United States (CFIUS), economic 
sanctions, export controls, and anti-corruption and anti-bribery.  

For decades, our international trade and investment practitioners have been consistently recognized for 
their legal and policy-based contributions. Today, our practice is unique among its kind: it draws upon the 
Firm’s long tradition of senior U.S. government and diplomatic service, combines policy insight with deep 
technical expertise and business judgment, is fully integrated with Fried Frank’s preeminent Corporate 
and Litigation Practices, and is international in its outlook, experience, network reach and reputation. 

mailto:CRMTeam@friedfrank.com
mailto:unsubscribe@friedfrank.com?subject=Please%20remove%20me%20from%20future%20Fried%20Frank%20alerts%20and%20memos
http://www.friedfrank.com/index.cfm?pageID=41&itemID=514
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